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PROCEDURAL HISTORY

1.  Robert Spencer, J., (Spencer), was charged with various misdemeanor traffic violaions, induding
firg offense DUI.* Spencer was found guilty in the Justice Court of Y dobusha County, Mississppi ondl
charged offenses on Augugt 28, 2000.
2.  On September 6, 2000, Spencer filed a notice of goped with the Circuit Court of Ydobusha

County. Kaherine Ward (Ward), prosecuting atorney for Ydobusha County (State), sent Spencer a

! Bedides firg offense DUI, Spencer was aso charged with driving with a suspended license,
driving on the wrong side of the road, and a seatbelt violation.



| etter dated September 29, 2000, that hisnatice of gpped wasinadeguateto perfect hisapped fromjudtice
court. Ward's letter was filed with the derk's office on October 2, 2000. On August 29, 2002, Circuit
Court Judge Ann H. Lamar entered an order setting trid on January 23, 2003,
18.  Spencer retained atorney Tommy Defer (Defer) to represent him.  Defer entered his entry of
gppearance on November 7, 2002. Spencer did noat file a bond with the dircuit court until January 15,
2003.
4. Thedrcuit court conducted a hearing on January 23, 2003. The court heard the States mation
to dismiss Spencer'sgoped ashot being properly perfected from justice court. Thecircuit court dismissed
Spencer's gpped with preudice and remanded the case to the justice court for execution of the sentence
origindly rendered.
B.  Spencer now gopedsthedismissd of hisgoped by thedrcuit court. On gpped to this Court, the
Satefiled amoation to dismissthisgpped on December 17, 2003, The mation remains open being passed
by thisCourt on December 18, 2003, for congderation together with themerits. Spencer filed hisresponse
to the States motion to dismiss gppeal on December 29, 2003.

LEGAL ANALYSS
6.  ThisCourt employsade novo sandard of review of atrid court's grant or denid of amation to
digmiss See Harrisv. Miss. Valley State Univ., 873 S0.2d 970, 988 (Miss. 2004). Here, thecircuit
court conducting abench trid, granted the State's motion to dismiss, finding that Spencar’s goped from
justice court had not been properly perfected.
7. Inreviewing the record, the arcuit court found that Spencer's notice of goped did not provide a
catificate of sarvice pursuant to Rule 5.04 of the Uniform Circuit and County Court Rules However, the

drcuit court was primarily concerned by the lack of a bond pogted to perfect the gpped as required by



Rue12.02 A. Initsbench ruling, the circuit court found theat the gpped was not perfected and remanded
the matter to judtice court. The circuit court reesoned:

Now, it goeswithout dipute, | suppose, & thispoint that there was no perfection
of the cogt bond at the time thet this goped wasfiled.

Rule 12.02 ... saysthat one mud file Imultaneoudy written notice of goped and
cost bond within thirty daysof thejudgment with the derk of thecourt. Thewritten notice
of gpped and pogting of cost bond perfectsthe goped. Thefalureto post bond required
by thisrule shdl be groundsfor the court, on its own motion or on mation of ancther, to
dismiss the gpped with prgjudice and costs.

118. On goped, the State contends that the drcuit court did not er indismissing the gpped. The Sate

dtesRiley v. Town of Lambert, 856 S0.2d 721 (Miss. Ct. App. 2003), in support of thecircuit court's
dismissal of Spencar'sgoped. In Riley, the court Sated:

Rileyfiled anatice of gpped on March 23, 1998, from thejudgmentsof conviction
which were entered on February 23, 1998, but no cost bond was filed until April 21,
1998, dmog two months following the date of the judgments.

A review of therecord revedsthat, in addition to the tardy filing of the cost bond,
Riley never filed an gppearance bond. A document styled as a supersedeas bond isfound
among the court papers, but that document isnat goproved by any officid associated with
ether thedrcuit or municipa court. Moreover, thisbond wasdso filed late, asit wasadso
filed on April 21, 1998, goproximatdy thirty days past the apped period. Further, the
contents of the document indicate thet it isredly acost bond, not an gppearance bond.

On these facts, two condusions are inescapable. Fird, Riley's goped was not
timdy pefected, forthe rule providesthat the appeal isnot perfected until two
thingsoccur: thefiling of awritten notice of appeal and a cost bond. Both of
thesefilingsareto bedonewithin thirty days of thejudgment fromwhich the
appeal is taken. Here the written notice of goped was filed within the thirty days
permitted by the rule, but the cost bond was nat filed until gpproximetdy sixty days after
the muniapa court judgment was entered. Therefore, it was not timdy. Second, it is not
debatable that an gppearance bond was never filed. The rule provides that the failure to
post any bond reguired by thisrule shdl be groundsfor the court, on itsown motion or by
motion of another to dismiss the gpped with prejudice.

Therefore, since Riley failed to post one of the requisite bonds, the
trial court, in itsdiscretion, was empower ed to dismissthe appeal on itsown
motion or by the motion of another. Here it was the derk of the court, travdingina
avil procedure vehide and invoking adifferent basisthan thet provided for in Rule 12.02,
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who asked thet the gpped bedismissed. Thetrid court, embracing the message contained
in the derk'sinvocation, utilized its discretion and dismissad the goped. In deciding the
gopropriateness vel non of the trid judges action, we look not a the identity of the
messenger or the type of procedurd vehide employed by the messenger to ddiver the
message, but a the totdity of the factud crcumstances to ascartain whether thereis any

legdl basswhich may properly judtify the action taken by thetrid judgein reponsetothe
message.

* k%

We know of no case which permits the filing of the required bonds
past the thirty-day appeal time.

Riley, 856 S0.2d a 722-25 (emphess added). We agree with thisandysis.

9.  AsSpencer wasfound guilty inthejustice court on August 28, 2000, and hedid not post bond with

the drcuit court until January 15, 2003, we find that the drcuit court did not err in dismissng Spencer's

goped and remanding the matter to the Justice Court of Y dobusha County for execution of the sentence.
CONCLUSION

f10.  ThisCourt &firmsthe judgment of the Circuit Court of 'Y dobusha County.

M11. AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.



